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PREFACE

This is the fourth Green Bag Almanac & Reader. We recognize that we are a
bit late getting this edition off the presses and into your hands, and for
that we apologize. We hope you will enjoy this book, off and on, for what
is left of 2009. For a reminder of the reasons why the world needs our
almanac and our reader, please read the “Preface” to our first (2006) edi-
tion. It is available on our web site (www.greenbag.org), in the “Almanac
& Reader” section.

OUR DILIGENT BOARD

Our selection process for “Exemplary Legal Writing of 2008” was, like
past years’, not your typical invitation to competitive self-promotion by
authors and their publishers and friends. We did not solicit (or accept)
entries from contestants, charge them entry fees, or hand out blue, red,
and white ribbons. Rather, we merely sought to:

(a) organize a moderately vigilant watch for good legal
writing, conducted by people (our Board of Advisers)
who would know it when they saw it and bring it to our
attention;

(b) coordinate the winnowing of advisers’ favorites over
the course of the selection season, with an eye to har-
vesting a crop of good legal writing consisting of those
works for which there was the most substantial support
(our “Recommended Reading” list);

(c) ballot our advisers to identify the cream of that al-
ready creamy crop; and then

(d) present the results to you in a useful and entertain-
ing format — this book.

The nitty-gritty of our process for selecting exemplars is a simple but
burdensome series of exercises:

Step 1: Our advisers read legal writing as they always have, keeping
an eye out for short works and excerpts of longer works that belong in a
collection of good legal writing. When they find worthy morsels, they
send them to the Green Bag. “Good legal writing” is read broadly for our
purposes. “Good” means whatever the advisers and the volume editor
think it does. As one experienced scholar and public servant on our board
put it, “there is good writing in the sense of what is being said and also in
the sense of how it is being said.” Our advisers are looking for works that
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have something of each. “Legal” means anything written about law —
opinions, briefs, articles, orders, statutes, books, motions, letters, emails,
contracts, regulations, reports, speeches, and so on. “Writing” means ink-
on-paper or characters-on-screen.

Step 2: The Green Bag organizes the advisers’ favorites into categories,
and then sends a complete set to every adviser. Advisers’ names are not
attached to the works they nominate. In other words, everything is ano-
nymized. Advisers vote without knowing who nominated a piece. Simi-
larly, their rankings are secret. No one but the volume editor ever sees
individual advisers” rankings or knows who voted in which categories.
And the editor destroys all individualized records once the Almanac is in
print.

Adpvisers are free to vote in as many categories — or as few — as they
desire. That is, although there may be scores of nominated works in total,
they are free to select the types of writing they want to evaluate. Almost
all — but invariably not all — advisers vote in each category.!

Step 3: The volume editor tallies the rankings and compiles the
“Reader” portion of the Almanac & Reader based on the results, reserving,
as editors tend to do, the right to add, subtract, and reorganize within
reason. Nominated works not published in the book are listed in the
“Recommended Reading” section.

Step 4: The advisers and the editor start all over again for next year’s
edition — a process which has been underway since last Halloween (re-
call that our annual cycle for selection of exemplary legal writing begins
and ends on October 31), with dozens of nominees already in the queue
for the 2010 Almanac.

Despite the substantial work involved in this business, most of our
advisers seem to enjoy participating. Those who don’t enjoy it appear to
view this business as some sort of professional duty. Either way, we're
glad to have them. But these are people with day jobs, other substantial
commitments, and minimum sleep requirements. So not everyone can
pitch in every year. Being listed as an adviser implies that a body has

! Given the caliber of our advisers, it should come as no surprise that several of
them are also authors of exemplars appearing in this volume or included in our list
of “Recommended Reading.” Perhaps it should also come as no surprise — in a
group that consists almost entirely of people who either work under the authority
of, or engage from time to time in the contemplation of, 28 U.S.C. § 455(a) (“Any
justice, judge, or magistrate of the United States shall disqualify himself in any
proceeding in which his impartiality might reasonably be questioned.”) or its state-
law equivalents — that none of the advisers whose works are published in this
volume voted for themselves.
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done some advising, however, and it just doesn’t seem right to burden
someone with some small slice of the collective responsibility (or credit, if
there is any) for a project in which they did not participate, at least this
time around. So the list of board members published on the inside and the
outside of this Almanac has changed since last year and will, we expect,
continue to change from year to year. The fact that people come and go
from the board does not necessarily indicate anything about their ongoing
commitment to the Almanac, other than when they have had the time and
inclination to participate. Of course, we hope they always will.

WHERE ARE THE BLOGS?

Last year I explained why we had not yet seen nominations from the blog-
osphere, and expressed hope that we would receive more over time. This
year we took a small step. One blog entry made it into the packet of
nominees sent to our board of sagacious and luminous advisers, and they
selected it for inclusion in this year’s Almanac & Reader (see page 491).
Congratulations to the author — Judge Richard G. Kopf of the United
States District Court for the District of Nebraska — and to the publisher
— the Ohio State Journal of Criminal Law, which posts OSJCL Amici: Views
from the Field at osjcl.blogspot.com.

JUST WHAT IS LEGAL WRITING?

We do not have an entirely satisfying answer. (Recall Justice Ronald
Nehring’s thoughtful letter on this subject on pages 9-10 of the 2007 Alma-
nac.) As I explained above,

“Good legal writing” is read broadly for our purposes....
“Legal” means anything written about law — opinions, briefs,
articles, orders, statutes, books, motions, letters, emails, con-
tracts, regulations, reports, speeches, and so on. . ..

But that does not mean all of our readers are quite so loosey-goosey.
David Roe, an accomplished lawyer and an Almanac adviser, recently
expressed his concerns:

To the Editor:

It’s a pleasure to read through the Almanac nominations,
and flattering to do it as one of your judges. But I find myself
not voting for some of the best-written pieces in the bunch.
They are writing, but they are not legal writing — written about
legal subjects, but not written for legal purposes, and therefore
not examples of the limited and technically demanding craft
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that lawyers and judges must exercise in their professional
roles.

Why niggle over the Almanac’s definition of “legal writ-
ing,” which now includes New Yorker and Vanity Fair pieces,
front-page newspaper articles, and books of history and cur-
rent affairs? They're certainly welcome leavening in the stack
of reading you send us judges every fall, and nearly always
better writing, as writing, than the best of opinions and briefs.

My sense of the Almanac’s purpose, however, is to high-
light and encourage excellent writing within the legal profes-
sion — to remind lawyers as they go about their written craft,
fitting complex points and materials onto the page in as unas-
sailable form as possible, that grace and pith also count. Legal
writing in this sense operates within tight boundaries, and
writing well within those boundaries is different from writing
well in general.

What tighter definition of “legal writing” would I offer the
Almanac? Not just documents with a file stamp, and not just
articles in law reviews. Instead, how about writing that has
primarily a professional legal purpose, or is meant for primar-
ily a professional legal audience? This would exclude New York
Times coverage of the U.S. Supreme Court but would include
Stern & Gressman, or a do-it-yourself divorce manual, or a
Scalia speech to the Federalist Society.

It's still a fuzzy line, and it would cut out some of the most
pleasurable of your materials. But otherwise doesn’t the slip-
pery slope go all the way to the best writers in the world,
whenever their subject matter happens to stray into legal terri-
tory — Merchant of Venice, The Trial, Bleak House?

Faithfully, and with thanks that this worthy exercise exists,

David Roe

Mr. Roe makes some good points and offers some promising suggestions.
What do you think? Where would you draw the lines between what we
should and should not consider, and how would you define the categores
into which we ought to divide those things that fall inside the lines? The
Green Bag would like to know. Please write to us at editors@greenbag.org.

AND HOMER KEEPS ON NODDING . . .

We continue to struggle, and fail, to produce a flawless big fat book in a
hurry. Here are the errors we are sure we made in the 2008 Almanac:

Pages 5-6: Last year we said this:

“Bob Berring extolled the wisdom of Meredith Wilson, not
‘Mary Willson.” See Mary Whisner, Almanac Errata Errata, 10
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Green Bag 2d 277 (2007). Professor Berring tactfully asks,
‘Could this lead to an infinite series of corrections, like some-
thing drawn from M.C. Escher or perhaps based on Steven
Colbert's portrait of Steven Colbert standing in front of a
portrait of Steven Colbert ... ?"”

Alas, the answer to Professor Berring’s question is increasingly
appearing to be “yes.” In February Adam Sachs of San Fran-
cisco wrote to us:

“Erratum again, in the 2008 Almanac on page 5: Re the note
about page 7 of the 2007 Almanac, Bob Berring was probably
extolling the wisdom of Meredith Willson, whose last name
was also, I believe, misspelled in the last issue. To answer
Bob’s question, perhaps it would lead to an infinite series of
corrections. When will they mesh back together is the ques-
tion I'd ask Bob to answer.”

To which Professor Berring replied:
“There is something perfect about this one.”

Page 252: And in March Jack Metzler of Washington, DC sent us
this helpful email:
“I write to note that the reprint of The Adventure of Silver
Blaze in the 2008 Almanac appears to have a typo on page
252, third paragraph. The sentence that begins, ‘But if falls
away towards Mapleton” should, I believe, read, ‘But it falls
away towards Mapleton . ..."”

Mr. Metzler is correct.

Page 589: We put “Page 145-180” where “Pages 145-180” would
have been better.

Page 591: We included a credit for a little treasure from Michael
Stokes Paulsen that we decided to save for some other rainy
day.

We will keep trying.

IN OTHER BUSINESS

Our goals remain the same: to present a useful and entertaining, perhaps
even inspiring, monthly dose of our stock in trade — good legal reasoning
and reporting, well-written — with moderate amounts of the traditional
almanac potpourri of useful and distracting information thrown in. Like
the law itself, the 2008 exemplars republished in this volume are wide-
ranging in subject, form, and style. This year most of the potpourri has to
do with Shakespeare; next year the mix will be mostly baseball-related.
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With any luck we’ll deliver some reading pleasure, a few role models, and
some reassurance that the nasty things some people say about legal writ-
ing are not entirely accurate.

Finally, the Green Bag proffers the traditional, and in our case deep and
sincere, gratitude to you, our readers. Your continuing kind remarks
about the Almanac are inspiring. Our hearts are replete with thankfulness.
The Green Bag also thanks our Board of Advisers for nominating and se-
lecting the works recognized here; the George Mason University School of
Law and the George Mason Law & Economics Center for their continuing
generous support of the Green Bag; Susan Davies, whose pains to improve
this book we commend, as should everyone who shares in the gains;
Susan Birchler, Ofemi Cadmus, Rachel Davies, Amy Flanagan, Paul Haas,
Andrew Heger, Jeff Newman, Don Rebstock, and David Van Zandt; and
Green Bag Fellow Patrick Foltz.

Ross E. Davies
December 25, 2008

[I would not] give one
scene in Shakespeare for
1000 Harringtons, Lockes
and [John] Adams.

Robert R. Livingston (1776)
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an extract from H. Jefferson Powell’s book, Constitutional Conscience: The Moral Dimension of

Judicial Decision.
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