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THE RELUCTANT RECUSANTS 
TWO PARABLES OF 

SUPREME JUDICIAL DISQUALIFICATION 

Ross E. Davies† 

T IS A RECURRING IRONY OF JUDICIAL RECUSAL – a mechanism 
meant to reduce real and apparent bias in adjudication – that it 
inspires strikingly partial arguments by both its proponents and 
its opponents in particular cases or controversies. This partial-

ity is driven only partly by the differences that underlie all legal dis-
putes, differences of interpretation, opinion, expertise, and knowl-
edge of the facts. It is also driven by direct competition for the lev-
ers of judicial power. Recusal is, after all, the only lawful way to 
remove an important vote from an important case – other than an 
impossibly speedy impeachment in the House and conviction in the 
Senate. This is an appealing or frightening prospect (depending on 
one’s position) in a close case, and thus worth fighting for or against 
(again, depending on one’s position). But voting – credibly impartial 
voting – is the only power a judge has, making it well worth defend-
ing. So, the stakes are high and the associated incentives are straight-
forward and potent.1 Two examples involving Supreme Court Jus-
tices and their critics illustrate the phenomenon. 

                                                                                                    
† Ross Davies is a law professor at George Mason University and an editor of the Green Bag. 
1 Dennis J. Hutchinson, The Black-Jackson Feud, 1988 S. CT. REV. 203; RONALD D. 

ROTUNDA & JOHN S. DZIENKOWSKI, LEGAL ETHICS § 10.3-28 (2006). 
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THE RECUSALS THAT WEREN’T 
n January 2004, while Cheney v. United States District Court2 was 
before the Supreme Court, Justice Antonin Scalia went duck-

hunting with his old friend and named party in the case, Vice Presi-
dent Richard Cheney. The Sierra Club, one of the other parties in 
Cheney, then filed a motion seeking Scalia’s recusal. The gist of the 
motion was that Scalia’s “impartiality might reasonably be ques-
tioned”3 because important interests of his good friend hinged on the 
outcome of the case, and socializing with that friend while the case 
was pending created too many doubts about his ability to set aside 
that friendship while deciding the case. Scalia denied the motion.4 

Commentators of every stripe launched attacks on or defenses of 
Scalia and his decision. All of the defenses and all but one of the at-
tacks are beyond the scope of this little essay. That one is simple: 
several of Scalia’s critics argued that the error of his ways was obvi-
ous from a comparison of his approach with Justice Thurgood Mar-
shall’s. Specifically, there was on the one hand Scalia’s insensitive 
and improper disinclination to recuse in Cheney, and, on the other 
hand, Marshall’s commonsensical and prudent inclination to recuse 
in all cases involving two organizations with which he had long been 
associated – the National Association for the Advancement of Col-
ored People and the NAACP Legal Defense (later “and Education”) 
Fund.5 For example, during an interview on National Public Radio 
about Scalia’s refusal to recuse in Cheney, Professor Frank Wu ques-
tioned Scalia’s judgment and explained that when it comes to recusal 
practices, 

the best example, I think, is the late Justice Thurgood Mar-
shall. You know, for his entire career [1967-1991], he 

                                                                                                    
2 542 U.S. 367 (2004). 
3 28 U.S.C. § 455(a). 
4 541 U.S. 913 (2004) (Scalia, J., in chambers). 
5 The two organizations have been separate for a long time, but for present pur-

poses it should be sufficient to refer to either and both as “NAACP,” because Mar-
shall and his colleagues lumped the two together in this context.  
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recused himself from cases involving the NAACP or the 
NAACP Legal Defense Fund, even 25 years after he was no 
longer associated with them.6 

Alas, Wu’s description of Marshall is wrong. 
The true story begins (subject to a flashback or two) on October 

4, 1984, when Marshall sent a memorandum to the other Justices 
describing a new policy on recusals he proposed to adopt in cases 
involving the NAACP.7 His past practice had been, he said, to “rou-
tinely disqualif[y] myself from all cases in which the NAACP has 
participated as a party or as an intervenor.”8 Enough time had 
passed, however, since he had left the NAACP, “that continued ad-
herence to this self-imposed blanket disqualification rule is no 
longer necessary.” And so he planned “in the future not to recuse 
myself in cases in which the NAACP is a party or an intervenor, 
unless the circumstances of an individual case persuade me, as with 
all cases, to do otherwise.” In a cover note accompanying the 
memo, Marshall “earnestly [sought their] advice as to the propriety 
of this proposed action.” All eight responded the next day with crisp 
blessings.9 Justice John Paul Stevens was especially emphatic: 

                                                                                                    
6 Request for Justice Antonin Scalia to recuse himself from a case involving his friend Vice 

President Dick Cheney, TAVIS SMILEY SHOW, NPR, Apr. 13, 2004; see also, e.g., 
Sherrilyn A. Ifill, Can He Be Recused?, LEGAL TIMES, Apr. 26, 2004, at 60; Timothy 
J. Goodson, Duck, Duck, Goose, 84 N.C. L. REV. 181, 205 & n.147 (2005). 

7 Justice Thurgood Marshall, Memorandum to the Conference, Oct. 4, 1984, and 
replies from Chief Justice Warren Burger and Justices William Brennan, Byron 
White, Harry Blackmun, Lewis Powell, William Rehnquist, John Paul Stevens, 
and Sandra Day O’Connor, all Oct. 5, 1984, in Papers of Harry A. Blackmun, 
Library of Congress, Manuscript Division, box 1405, folder 14, reprinted at pages 
93-107, infra. 

8 Marshall had always felt freer to participate in cases in which the NAACP partici-
pated in a lesser capacity – for example as counsel (see, e.g., Gulf Oil Co. v. Bernard, 
452 U.S. 89 (1981); JACK GREENBERG, CRUSADERS IN THE COURTS 425-26 (Ba-
sicBooks 1994)), or as a friend of the Court (see, e.g., McGautha v. California, 402 
U.S. 183 (1971); Aikens v. California, 402 U.S. 812 (1971) & 406 U.S. 813 
(1972)). But not entirely free. See, e.g., McGautha v. California, 400 U.S. 814 
(1970); University of Tennessee v. Geier, 444 U.S. 886 (1979). 

9 Pages 100-107, infra. 
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Dear Thurgood: Not only do I agree with the analysis in 
your memorandum, but I also agree that it was proper for 
Bill Rehnquist to participate in Laird v. Tatum. I think he re-
ceived some undeserved flack for taking part in that case 
and I suppose the same may happen to you, but I am de-
lighted that you have made the decision that you have be-
cause I think it is entirely appropriate for you to participate 
in NAACP cases. 

Stevens’s endorsement of not only Marshall’s memo but also 
Rehnquist’s refusal to recuse himself in Laird v. Tatum would have 
resonated with the Justices. Twelve years earlier, in 1972, just as 
Rehnquist was beginning his service on the Court, he was con-
fronted by several cases – Laird was one of them – in which a party 
or the press demanded his recusal or criticized his participation. The 
grounds for recusal were said to relate to his service in the Justice 
Department just before his elevation to the Court.10 His refusal to 
recuse in Laird and other cases in 1972 was as controversial in its day 
as Scalia’s participation in Cheney would later be.11 Rehnquist’s role 
in Laird was even a factor in congressional deliberations leading to 
the enactment in 1974 of the amended disqualification statute that 
Scalia would apply in Cheney.12 Thus, Stevens’s reply to Marshall was 
a statement of solidarity with Rehnquist (who had been hammered 
for resisting pressure to recuse in cases tied to the Nixon Admini-
stration of which he had been a part) as well as Marshall (who was 
risking similar treatment for ceasing to recuse in cases tied to the 

                                                                                                    
10 Laird v. Tatum, 409 U.S. 824 (1972) (Rehnquist, J., in chambers); see also Gravel v. 

United States, 409 U.S. 902 (1972) & 409 U.S. at 839; Note, Disqualification of 
Judges and Justices in the Federal Courts, 86 HARV. L. REV. 736 (1973). 

11 Compare, e.g., Burger and Rehnquist, NEW REPUBLIC, Nov. 4, 1982, at 8, with 
Rehnquist Memorandum, N.Y. TIMES, Oct. 12, 1972, at 46 (editorial); Fred P. Gra-
ham, Determined Not to ‘Bend Over Backward’, N.Y. TIMES, Oct. 15, 1972, at E8. 

12 H.R. Rep. No. 1453, 93rd Cong., 2d Sess. (Oct. 9, 1974); Hearing Before the 
Subcommittee on Improvements in Judicial Machinery … on S. 1064 to Broaden and Clar-
ify the Grounds for Judicial Disqualification, 93d Cong., 1st Sess. 88-89, 114-19, 
170-85 (1973); 541 U.S. at 914; see also RICHARD E. FLAMM, JUDICIAL 

DISQUALIFICATION § 28.3 (Aspen 1996).  
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NAACP of which he had been a part) on the question of categorical 
recusals. Marshall was not alone on the Court, nor was his position 
unprecedented there. 

Marshall’s memo and his colleagues’ replies remained confiden-
tial until shortly after his death in 1993, when the Library of Con-
gress opened his papers to the public. But the secret memo was not 
the only – or even the most obvious and convincing – evidence that 
Marshall would no longer “routinely disqualif[y]” himself in NAACP 
cases. The cases were. In February 1985 he joined the majority in 
NAACP v. Hampton County Election Commission,13 and in June 1986 he 
did the same in Davis v. Bandemer.14 He continued to participate in 
NAACP cases until he retired from the Court in 1991.15 He also 
continued to recuse himself in some such cases when he felt circum-
stances called for it, as he had promised in his 1984 memo.16 

Nevertheless, the myth of Marshall’s categorical self-restraint in 
NAACP cases persisted. For example, Professor Jeffrey Stempel 
relied on it in a 1987 critique of Rehnquist’s refusal to recuse him-
self in Laird – much as Wu would use it in his 2004 critique of 
Scalia’s refusal to recuse himself in Cheney.17 After a thorough in-
dictment of Rehnquist’s approach to recusal in Laird, Stempel de-
clared that “the trend toward greater caution by the Justices de-

                                                                                                    
13 470 U.S. 166 (1985). 
14 478 U.S. 109 (1986); see also Brief of Appellees Indiana NAACP State Conference 

of Branches, Davis v. Bandemer (July 17, 1985). 
15 See, e.g., United States v. Paradise, 480 U.S. 149 (1987); Huntington v. Huntington 

Branch, NAACP, 488 U.S. 15 (1988); Spallone v. United States, 493 U.S. 265 
(1990); see also, e.g., Duncan v. Carrollton, Georgia, Branch of the NAACP, 485 U.S. 
936 (1988); Spallone v. United States, 487 U.S. 1251 (1988); Tallahassee Branch of 
the NAACP v. Leon County, 488 U.S. 960 (1988); Martin v. Wilks, 490 U.S. 755 
(1989); Virginia State Conference NAACP v. Upchurch, 493 U.S. 1069 (1990); 
NAACP, Detroit Branch v. Detroit Police Ass’n, 498 U.S. 983 (1990); Andrew Blum, 
Yonkers Deseg Case Continues, NAT’L L.J., Apr. 8, 1991, at 36. 

16 Pages 94, 99, infra; see, e.g., Cornelius v. NAACP Legal Defense & Education Fund, 473 
U.S. 788 (1985); Missouri v. Jenkins, 491 U.S. 274 (1989). 

17 Compare Jeffrey W. Stempel, Rehnquist, Recusal, and Reform, 53 BROOKLYN L. REV. 
589 (1987), with Request for Justice Antonin Scalia to recuse himself …, TAVIS SMILEY 

SHOW, note 6, supra. 
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serves praise,” and then offered an example of that praiseworthy 
trend: 

Justice Thurgood Marshall, on the Court since 1967, has 
continued to recuse himself in cases involving the NAACP 
or the NAACP Legal Defense Fund, as he was NAACP gen-
eral counsel from 1943 to 1960.18 

Similar reports appeared in the mass media, especially around the 
time of Clarence Thomas’s nomination to the Court,19 although not 
everyone was taken in.20 

By the mid-1990s, with the opening of the Marshall Papers at the 
Library of Congress, it was even more difficult to miss Marshall’s 
1984 change of position on the NAACP. In 1995, Professor Mark 
Tushnet, probably the leading authority on Marshall, cited the 1984 
memo in a study of the Court’s treatment of race discrimination 
during Marshall’s tenure, and did so again a couple of years later in 
the second volume of his biography of Marshall.21 But in the decade 
since Tushnet’s work appeared scholars have continued to invoke 
Marshall’s supposed commitment to recusal in NAACP cases.22 

There is, however, an even stranger aspect of Marshall’s reputa-
tion for recusal in NAACP cases: Marshall himself got it wrong. 
When he wrote in his 1984 memo of “my blanket disqualification 
rule” in NAACP cases, he was describing a rule that either did not 
exist or was not followed. 

                                                                                                    
18 Stempel, 53 BROOKLYN L. REV. at 624 & n.138. 
19 See, e.g., Saul Friedman, Lasting Doubts? Charges Cast Cloud Over Future Decisions, 

NEWSDAY, Oct. 16, 1991, at 5; Mark Tushnet, Marshall Had Policy of Recusing 
Himself in NAACP’s Cases, LEGAL TIMES, Sept. 9, 1991, at 30. 

20 Ronald D. Rotunda, Thomas’ Ethics and the Court, LEGAL TIMES, Aug. 26, 1991, at 
20. 

21 Mark V. Tushnet, The Supreme Court and Race Discrimination, 1967-1991: The View 
from the Marshall Papers, 36 WM. & MARY L. REV. 473, 509 n.206 (1995); MARK 

V. TUSHNET, MAKING CONSTITUTIONAL LAW 84 n.* (Oxford 1997). 
22 See, e.g., Ryan Black & Lee Epstein, Recusal on Appeal, 7 J. APP. PRAC. & PROCESS 

75, 77 & n.15 (2005); Sherrilyn A. Ifill, Do Appearances Matter?, 61 MD. L. REV. 
606, 620-21 (2002); see also note 6, supra. 
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In fact, Marshall first participated in an NAACP case in 1974, 
when he dissented in Milliken v. Bradley.23 Milliken was a school de-
segregation case “commenced in August 1970 by the respondents, 
the Detroit Branch of the National Association for the Advancement 
of Colored People and individual parents and students, on behalf of 
a class later defined by order of the United States District Court for 
the Eastern District of Michigan.”24 Nor was Marshall’s participation 
in Milliken difficult to detect. He was active at oral argument, and 
even read aloud an abbreviated version of his opinion when the 
Court handed down its decision.25 And the next year, in Meek v. Pit-
tenger – an establishment clause case in which “[t]he organization 
plaintiffs” included “the National Association for the Advancement 
of Colored People” – Marshall joined most of Justice Potter Stew-
art’s opinion for the Court, and an opinion by Justice William Bren-
nan concurring in part and dissenting in part.26 He probably recused 

                                                                                                    
23 418 U.S. 717, 781 (1974) (Marshall, J., dissenting); see also id. at 762 (White, J., 

dissenting); Order denying motion of respondents to require each party to bear 
its own costs, Milliken v. Bradley (Oct. 15, 1974) (Marshall, J., dissenting), Na-
tional Archives and Records Administration, Record Group 267, Appellate Case 
Files (“NARA RG267”), box 57; Ronald Bradley and … National Association for 
the Advancement of Colored People, Detroit Branch … , Brief in Opposition to 
Petitions for Writs of Certiorari to the United States Court of Appeals for the 
Sixth Circuit, Milliken v. Bradley (filed Oct. 6, 1973). 

24 418 U.S. at 722 (footnote omitted). 
25 Transcript of Oral Argument at 74, Milliken v. Bradley (Feb. 27, 1974), NARA 

RG267, box 57; Milliken v. Bradley, “Read in Court by Justice Marshall,” July 25, 
1974, in Marshall Papers, box 131, folder 4; see also JUAN WILLIAMS, THURGOOD 

MARSHALL: AMERICAN REVOLUTIONARY 357 (Times Books 1998). There is no 
reason to think that Marshall’s participation was an oversight on his part. (Such 
things do happen from time to time, and understandably. JOHN C. JEFFRIES, JR., 

LEWIS F. POWELL, JR. 275 (Scribners 1994).) The NAACP is identified as a party 
in the majority opinion. 418 U.S. at 722. Moreover, in the Marshall Papers, on 
the first page of the first circulated draft of Burger’s opinion for the majority in 
Milliken, the words “The action was commenced in August 1970 by the respon-
dents, the Detroit Branch of the National Association for the Advancement of 
Colored People” are underlined in red ink. Marshall Papers, box 131, folder 5. 

26 421 U.S. 349 (1975); Silvia Meek, … National Association for the Advancement 
of Colored People … , Brief for Appellants, Meek v. Pittenger (filed Nov. 22, 
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himself more often than he participated in NAACP cases from the 
late 1960s to the early 1980s,27 but he certainly did not recuse as a 
matter of routine.28 And after 1984, of course, he abandoned any 
pretense of routine recusal. 

In the end, then, a comparison of Scalia’s approach to recusal in 
Cheney (or Rehnquist’s in Laird) with Marshall’s approach in NAACP 
cases does not have the implication that commentators have long 
sought to present as obvious. Because Marshall, like Scalia and 
Rehnquist, did not tilt invariably toward recusal in close cases, in-
cluding those in which a lobe of the public mind might well perceive 
an uncomfortably close connection between a Justice and a party. 
This does not mean that Marshall would have done what Scalia did 
in Cheney, but it does mean that he would not have considered the 
case an obvious one for recusal simply because there was a close and 
well-publicized connection between Scalia and Cheney. Whether 
recusal was appropriate under the circumstances, Marshall might 
have said, would invariably require attention to the circumstances. 

THE LESSER DOES NOT PRECLUDE THE GREATER 
uring the Scalia-Cheney brouhaha, Senators Patrick Leahy and 
Joseph Lieberman sent a letter to Chief Justice Rehnquist in 

which they expressed particular concerns about Scalia and the Che-
ney case, and general concerns about judicial stewardship of imparti-
ality and the appearance of impartiality in the courts. They also 
asked “whether mechanisms exist for the Supreme Court to disqual-
                                                                                                    
1974). Marshall’s participation in the case was in doubt even after oral argument 
on February 19, 1975. Justice William J. Brennan to the Chief Justice, Feb. 24, 
1975, in Marshall Papers, box 148, folder 7 (“however Thurgood votes (if he does 
participate) there remains a majority against my view”). See also Emporium Capwell 
Co. v. Western Addition Community Organization, 420 U.S. 50, 71 n.24 (1975). 

27 See, e.g., NAACP v. New York, 413 U.S. 345 (1973); NAACP v. Federal Power Commis-
sion, 425 U.S. 662 (1976); Houchins v. KQED, Inc., 438 U.S. 1 (1978); NAACP v. 
Claiborne Hardware Co., 458 U.S. 886 (1982). 

28 And yet, again, commentators persisted in reporting that he did. See, e.g., Justices 
Decide for N.A.A.C.P. in Boycott Case, N.Y. TIMES, July 3, 1982, at 11; Nick King, 
Supreme Court Sidesteps Boston Jobs Case, BOSTON GLOBE, May 17, 1983. 

D 
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ify a Justice from participating in a matter or for review of a Justice’s 
unilateral decision to decline to recuse himself.”29 

Rehnquist’s reply seemed categorically and comprehensively 
negative: 

Each of us strives to abide by the provisions of 28 U.S.C. 
§455, the law enacted by Congress dealing with the subject. 
… While a member of the Court will often consult with 
colleagues as to whether to recuse in a case, there is no 
formal procedure for Court review of the decision of a Jus-
tice in an individual case. This is because it has long been 
settled that each Justice must decide such a question for 
himself.30 

And just in case this description of Court recusal practice left any 
doubt as to the propriety of anyone, anywhere taking a hand in a 
Justice’s independent decision about his or her recusal, the Chief 
Justice concluded with a firm snub: 

Insofar as your letter suggests reasons why Justice Scalia 
should have disqualified himself in the pending case of Che-
ney v. U.S. District Court, it has, so far as I know, no prece-
dent. A Justice must examine the question of recusal on his 
own even without a motion, and any party may file a mo-
tion to recuse. And anyone at all is free to criticize the ac-
tion of a Justice – as to recusal or as to the merits – after the 
case has been decided. But I think that any suggestion by 
you or Senator Lieberman as to why a Justice should recuse 
himself in a pending case is ill considered. 

Nothing in the official records of the Supreme Court contradicts 
Rehnquist’s characterization of individual Justices’ freedom to de-
termine independently whether they will sit or not sit in any case. It 

                                                                                                    
29 Letter from Senators Patrick Leahy & Joseph I. Lieberman to Chief Justice Wil-

liam H. Rehnquist, Jan. 22, 2004, reprinted in Irrecusable & Unconfirmable, 7 GREEN 

BAG 2D 277, 278-79 (2004). 
30 Letter from Chief Justice William H. Rehnquist to Senator Patrick Leahy, Jan. 

26, 2004, reprinted in id. at 280. 
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is the nearest thing to a perfectly independent, unreviewable, un-
challengeable judicial decision that any Article III judge can make.31 

But that is not the end of the matter. Read Rehnquist’s words. 
He said “there is no formal procedure for Court review of the decision 
of a Justice in an individual case.” But how about an informal means of 
performing the functions about which Leahy and Lieberman were 
inquiring – namely, “to disqualify a Justice … or for review of a 
Justice’s unilateral decision” on recusal? In fact, there is, or at least 
was, just such a creature. 

On Friday, October 17, 1975, eight of the Court’s nine mem-
bers – Chief Justice Warren Burger and Justices William Brennan, 
Potter Stewart, Byron White, Thurgood Marshall, Harry Blackmun, 
Lewis Powell, and William Rehnquist – met without telling the 
ninth member of the Court, William O. Douglas, what they were 
doing. In a post-meeting letter distributed only to the participants, 
White identified two decisions made by seven members of the 
group of eight (implying but not stating that he had dissented). 
First, the “Court [would] not assign the writing of any opinions to 
Mr. Justice Douglas.” Second, “they would not hand down any 
judgment arrived at by a 5-4 vote where Mr. Justice Douglas is in 
the majority.”32 They were motivated by concerns about Douglas’s 
competence to serve. He had suffered a serious stroke the previous 
New Year’s Eve, and his recovery was not going well. His disturb-
ingly uneven behavior inside the Court and in public showed that he 
was not well enough to serve as a judge.33 For reasons about which 
we can only speculate, the group dealt with the problem in secret. 
The only direct evidence of this entire exercise is White’s letter. 

According to White, the decisions of the seven-Justice majority 
in the group of eight amounted to arrogation by the Court of the 
                                                                                                    

31 See, e.g., Hanrahan v. Hampton, 446 U.S. 1301 (1980) (Rehnquist, J., in cham-
bers); cf. Chandler v. Judicial Council of the Tenth Circuit, 398 U.S. 74 (1970); 
Goodson, note 6, supra, at 215 & n.179. 

32 Letter of October 20, 1975, reprinted in DENNIS J. HUTCHINSON, THE MAN WHO 

ONCE WAS WHIZZER WHITE 463-65 (Free Press 1998). 
33 David J. Garrow, Mental Decrepitude on the U.S. Supreme Court, 67 U. CHI. L. REV. 

995, 1052-56 (2000); BRUCE ALLEN MURPHY, WILD BILL ch. 38 (2003). 
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congressional power to impeach and remove judges. White was, as 
Professor Dennis Hutchinson describes him, “overwrought” by his 
own “constitutional fastidiousness.”34 After all, they had not re-
moved Douglas from office. Instead, as Powell biographer John 
Jeffries explains, “They took away his vote.”35 In other words, when 
Douglas failed to recuse himself until he was capable of functioning 
effectively, the rest of the Court took over and made the decision 
for him. The constitutionality of what amounts to collusive compul-
sory informal secret recusal is an open question,36 but the raw fact 
that the Court has engaged in this form of self-management is not.37  

                                                                                                    
34 HUTCHINSON, note 32, supra, at 434, 463. White’s reaction may have also re-

flected a constitutional hypocrisy to match his constitutional fastidiousness. Ac-
cording to White, “the action voted by the Court [meaning the seven-member 
majority of the group of eight] exceeds its powers and perverts the constitutional 
design” because the Constitution “allows the impeachment of judges by Congress; 
but it nowhere provides that a Justice’s colleagues may deprive him of his office by 
refusing to permit him to function as a Justice.” And so, White admonished his 
colleagues, “[i]f the Court is convinced that Justice Douglas should not continue 
to function as a Justice, the Court should say so publicly and invite Congress to 
take appropriate action.” Id. at 463, 465. White showed no signs of taking his 
own medicine, however. Confronted with what he had just described as a perver-
sion of the constitutional design, White limited his response to a sanctimonious 
letter to the perpetrators and then sat on his hands. If he truly believed that seven 
of his colleagues had pulled off what amounted to a silent judicial coup at the ex-
pense of Congress, then he was bound by his oaths of office to put a stop to it, and 
perhaps by federal criminal law to not take part in Court business conducted un-
der the arrangements he was objecting to. After all, Richard Nixon had only re-
cently become an ex-President in part because of his role in obstructions of jus-
tice. On the other hand, perhaps White was just overwrought and appropriately 
ignored by his fellow Justices. Or on yet another hand, perhaps the letter was 
written with an eye to the need for a fig leaf in the event the whole business blew 
up in the Court’s face. In which case it also would have been ignored by the Jus-
tices who thought they were doing the right thing. 

35 JEFFRIES, note 25, supra, at 417. 
36 Compare, e.g., HUTCHINSON, note 32, supra, at 435, with McBryde v. Committee to 

Review Circuit Council Conduct, 264 F.3d 52, 67 & n.5 (D.C. Cir. 2001). 
37 There have been other instances of this sort of behavior, although none with a 

climax so dramatic. See, for example, Garrow, note 33, supra, at 1015-16, on the 
Court’s dealings with Justice Joseph McKenna in 1924-25. 



Ross E. Davies 

90  10 GREEN BAG 2D 

So, Rehnquist’s letter to Leahy and Lieberman was accurate, as 
far as it went, but not one millimeter further: 

● “[T]here is no formal procedure for Court review of the 
decision of a Justice in an individual case” – but there is an 
informal means of achieving the same end, though it has 
only been used for a blanket disqualification. 

● “[I]t has long been settled that each Justice must decide 
such a question for himself” – but on at least one occasion 
the Court has determined that it has the power to review 
that decision, as it has the power to review decisions that 
Justices must make for themselves in chambers and lower-
court judges must make for themselves in the run of cases. 

● “[A]ny suggestion by you or Senator Lieberman as to why 
a Justice should recuse himself in a pending case is ill con-
sidered” – but such a suggestion by a majority of Justices 
meeting in secret has been considered on at least one occa-
sion to be well-considered, by a majority of Justices meet-
ing in secret.38 

Which is not to say that the Douglas incident (in 1975) is indicative 
of the way recusals are handled at the Court today (in 2006). 
Rather, it is only to say that if the Senators were asking “whether 
mechanisms exist for the Supreme Court to disqualify a Justice from 
participating in a matter or for review of a Justice’s unilateral deci-
sion to decline to recuse” in order to learn whether the Court had 
any means to deprive a Justice of his or her vote, then Rehnquist 
was answering a narrower question. 

                                                                                                    
38 Despite Rehnquist’s follow-up rebuke – that, “so far as I know, [there is] no 

precedent” for members of Congress to “suggest[] reasons why Justice Scalia 
should have disqualified himself in [Cheney]” – there was some precedent for such 
suggestions. See, e.g., Final Report by the Special Subcommittee on H. Res. 920, 91st 
Cong., 2d Sess., 1970 at 61-65 (Representative F. Edward Hebert’s letters to 
Chief Justice Warren Burger and Solicitor General Erwin Griswold asking that 
Douglas be disqualified in cases relating to the Vietnam War, and Burger and 
Griswold’s replies). 
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It may well be that while striving to (a) keep Leahy and Lieber-
man and the rest of Congress at arm’s length39 and (b) honor the 
general (though imperfect) confidentiality of the Court’s delibera-
tions,40 Rehnquist chose not engage in a distracting discussion of 
either the past or the present state of informal recusal management 
at the Court. With regard to the past, he did not mention the Doug-
las incident. With regard to the present, he did not, for example, 
direct his correspondents’ attention to recent statements by Justices 
John Paul Stevens and Ruth Bader Ginsburg. In 2003, Stevens told a 
bar association audience that he had considered recusing himself in 
Grutter v. Bollinger41 – the University of Michigan law school affirma-
tive action case – because one of his former clerks was dean of the 
law school. Citing what he described as the usual practice on the 
Court, Stevens recalled presenting the question of his recusal to his 
colleagues. They “unanimously and very firmly” told him he should 
stay on the case. And so he did.42 More recently, Ginsburg ex-
plained that under current practice, “[i]n the end it is a decision the 
individual Justice makes, but always with consultation among the 
rest of us.”43 Nor did Rehnquist note the more structured but still 
informal step seven of the Justices took in 1993 when they signed a 
joint “Statement of Recusal Policy” spelling out the circumstances 
under which they would and would not recuse themselves in the 
event a firm of which a close relative was a member or employee 
appeared before the Court.44 Chief Justice John Roberts and Justice 
Samuel Alito have announced their adoption of the 1993 Statement 

                                                                                                    
39 Leahy and Lieberman were not the only legislators quizzing Rehnquist about 

recusal. See, e.g., Letter from Representatives Henry A. Waxman & John Con-
yers, Jr. to Chief Justice William H. Rehnquist, Jan. 30, 2004. 

40 Leaky Ethics, 8 GREEN BAG 2D 123 (2005). 
41 539 U.S. 306 (2003). 
42 Charles Lane, Stevens Gives Rare Glimpse Of High Court’s ‘Conference’, WASH. POST, 

Oct. 19, 2003 at A3. 
43 Ruth Bader Ginsburg & Paul Berman, An Open Discussion with Ruth Bader Ginsburg, 

36 CONN. L. REV. 1033, 1039 (2004) (emphasis added). 
44 Rehnquist, Stevens, O’Connor, Scalia, Kennedy, Thomas, and Ginsburg, State-

ment of Recusal Policy, Nov. 1, 1993. 
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as well, and Scalia cited it in his Cheney recusal opinion.45 Rehnquist 
also failed to mention his 2000 opinion in chambers explaining his 
refusal to recuse in the Microsoft case, which he opened with an in-
vocation of the Court, as well as the law: “I have reviewed the rele-
vant legal authorities and consulted with my colleagues.”46 

Taken together, these opinions and informal but not casual 
comments and statements suggest that the Justices recognize the 
value of running disqualification issues past their colleagues, and 
even of bowing to the collegial consensus as a reasonable proxy for 
the objective standard for recusal in 28 U.S.C. § 455. Without re-
linquishing individual independence, and perhaps, one might hope, 
without disregarding what happens when someone (like Douglas) 
exceeds institutional tolerance for harmful idiosyncrasy. 

Whether all of this is enough to satisfy Leahy and Lieberman is 
another matter. In early 2004 Rehnquist formed a committee 
headed by Justice Stephen Breyer to examine the implementation of 
the Judicial Conduct and Disability Act of 1980. Leahy – following 
up on his correspondence with Rehnquist regarding the Cheney case 
and Supreme Court recusals in general – wrote to Breyer, directing 
the committee’s attention to, among other things, “whether Justices 
of the Supreme Court should be subject to similar procedures as 
provided in the Judicial Conduct and Disability Act.”47 The commit-
tee’s report appeared in September 2006, and made no mention of 
coverage for Supreme Court Justices.48 

 

 
 

                                                                                                    
45 Supreme Court Press Release, Sept. 30, 2005 (announcing Roberts’s adoption of 

the 1993 recusal policy); Tony Mauro, Justice Alito’s Green Day, LEGAL TIMES, Feb. 
6, 2006, at 1 (same for Alito); Cheney, 541 U.S. at 915-16. 

46 Microsoft Corp. v. United States, 530 U.S. 1301 (2000). 
47 Letter from Senator Patrick Leahy to Justice Stephen G. Breyer, May 28, 2004. 
48 Implementation of the Judicial Conduct and Disability Act of 1980: A Report to the Chief 

Justice (Sept. 2006), www.supremecourtus.gov/publicinfo/breyercommittee-
report.pdf. 
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Thurgood Marshall et al.† 

 
 
 

                                                                                                    
† This correspondence among the Justices is from box 1405, folder 14 of the Papers of Harry 

A. Blackmun, which are held in the Manuscript Division of the Library of Congress. 



Thurgood Marshall et al. 

94  10 GREEN BAG 2D 

 
 

 



NAACP Recusals 

AUTUMN 2006  95 

 

 



Thurgood Marshall et al. 

96  10 GREEN BAG 2D 

 

 



NAACP Recusals 

AUTUMN 2006  97 

 

 



Thurgood Marshall et al. 

98  10 GREEN BAG 2D 

 

 



NAACP Recusals 

AUTUMN 2006  99 

 

 
 



Thurgood Marshall et al. 

100  10 GREEN BAG 2D 

 
 
 
 

 



NAACP Recusals 

AUTUMN 2006  101 

 
 
 
 

 



Thurgood Marshall et al. 

102  10 GREEN BAG 2D 

 
 
 
 

 
 



NAACP Recusals 

AUTUMN 2006  103 

 
 
 
 

 



Thurgood Marshall et al. 

104  10 GREEN BAG 2D 

 
 
 
 

 
 



NAACP Recusals 

AUTUMN 2006  105 

 
 
 
 

 



Thurgood Marshall et al. 

106  10 GREEN BAG 2D 

 
 
 
 

 



NAACP Recusals 

AUTUMN 2006  107 

 
 
 
 

 



 

10 GREEN BAG 2D 108 

 
DO YOU KNOW THE WAY TO 1 FIRST STREET, N.E.? 

It is easy to understand why the Clerk’s Office at the Supreme Court might have 
decided to “KEEP” on file this label from a package delivered (probably by an 
inexperienced messenger or for a neurotic lawyer) to the Court. These helpful 
instructions are now available to the public at the National Archives, in the Meek v. 
Pittenger, 421 U.S. 349 (1975), case file. 




