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It is always a good thing to be afraid of a gun,
no matter how big you may be.

Papa Bear

Curtis D. Wilbur, The Bear Family at Home 63 (1923)

Pictured: The 1923 edition of “The Bear Family at Home,” published by The Bobbs-Merrill
Company of Indianapolis, Indiana, with the 1924 paper dust jacket.



A GENEROUS
JUDICIAL PARABOLIST

CuURrTIS D. WILBUR
Ross E. Davies

E — WE LAWYERS, AT LEAST — should know Curtis Wilbur
better than many of us do. He was an able, upstanding,
and innovative lawyer and public servant. (He was also
an imperfect human being in an imperfect world, and so

he had warts. For now, though, we’re going to accentuate the positive.)
Curtis Dwight Wilbur enjoyed a long life and an enviable legal career.
He was born in Boonesboro, Indiana in 1867, graduated from the U.S.
Naval Academy in 1888," and then settled in California, where he read
law and was admitted to the bar in 1890. After several years in private
practice and then in public service as a district attorney,2 he was elected to
the California bench in 1902.° He served on the Superior Court in Los
Angeles for 15 years, and then on the Supreme Court of California from
1918 to 1924 (the last two years as Chief Justice)." He stepped down from

Ross Davies is a professor at the Scalia Law School and a Green Bag editor.

! Washington Observations, Christian Science Monitor, June 8, 1926, at 5B.

7 See, e.g., Noah Lee Is Free, L.A. Herald, Jan. 15, 1898, at 10; A Few Members of the Los
Angeles Bar, L.A. Times, Jan. 1, 1899, at 24, 26.

’ Republican Ticket, L.A. Times, Nov. 2, 1902, Part IV, at 2; Wilbur on Bench, L.A. Times,
Nov. 13, 1902, Part II, at 2.

* Wilbur Appointed to State Supreme Bench, S.F. Chronicle, Jan. 6, 1918, at 1; Wilbur Takes
Oath As Chief Justice, Oakland Tribune, Jan. 13, 1923, at 1.
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Secretary of the Navy Curtis D. Wilbur (right) with his Coolidge Cabinet colleague
Attorney General Harlan Fiske Stone at the White House in 1924.

the court to accept from President Calvin Coolidge a commission as U.S.
Secretary of the Navy,5 a position he held until March 1929.° In May
1929, President Herbert Hoover appointed him to the U.S. Court of Ap-
peals for the Ninth Circuit, and he moved back to California and back on-

* Justice Wilbur Sworn in as Secretary of the Navy, L.A. Times, Mar. 20, 1924, at 1.
¢ New Secretary of Navy Takes Oath, Brooklyn Daily Eagle, Mar. 6, 1929, at 2.
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to the bench.” He took senior status on the Ninth Circuit in 1945 and died
in office in 1954.°

Along the way, Wilbur was involved in a pretty wide range of im-
portant developments in the law. An early-career example: During his
tenure on the California Superior Court, he initiated in Los Angeles what
would now be called diversion programs for juvenile offenders, and he
drafted and campaigned for legislation creating a modern juvenile justice
system.9 A late-career example: During the New Deal revolution, a divid-
ed Ninth Circuit panel ruled against the National Labor Relations Board in
NLRB v. Mackay Radio & Telegraph Co. Writing in support of that judgment,
but only for himself, Wilbur found that the National Labor Relations Act
unconstitutionally infringed the parties’ freedom of contract guaranteed
by the due process clause of the Fifth Amendment and the right to a jury
trial guaranteed by the Seventh Amendment. The Supreme Court ruled
for the NLRB, reversed the Ninth Circuit, and resoundingly rejected Wil-
bur’s reading of the NLRA and the Constitution. (Mackay Radio neverthe-
less turned out to be a great disappointment for organized labor because of
its treatment of striker replacements.)"

Much more could be said about Wilbur, both as an actor in law and
government, and as a cultural figure. In the limited space remaining here,
however, the focus will be on Wilbur as a storytelling philanthropist.

He was, apparently, an attentive and creative parent who was well-
known in Los Angeles for the bedtime parables he made up for his children.

7 California Jurist Back on Bench, L.A. Times, May 7, 1929, Part I, at 4. A few months later
there were rumors of a nomination to a seat on the U.S. Supreme Court, but it went to
Owen ]. Roberts instead. Peter G. Fish, Perspectives on the Selection of Federal Judges, 77
Kentucky L.J. 545, 560-61 & n.75 (1988-89).

¥ Federal Judicial Center, History of the Federal Judiciary: Judges, www fjc.gov/history/judges/
wilbur-curtis-dwight.

% See, e.g., Juvenile Court in Los Angeles, Minneapolis Journal, Mar. 31, 1905, at 19; Judge
Wilbur Reviews Boys, L.A. Times, June 30, 1906, Part I, at 2; For Parental Court Mercy,
L.A. Times, Jan. 17, 1909, Part I, at 15; Day of Swift Kick Is Gone, L.A. Times, June 18,
1909, Part 11, at 8.

087 F.2d 611 (9th Cir. 1937), rev’d 304 U.S. 333 (1938); see, e.g., William Feldesman,
Dictum Carried to Extremes: Mackay Radio Revisited, 12 Labor Lawyer 197 (Summer/Fall,
1996); Michael H. LeRoy, The Post-Industrial American Labor Movement, 62 Geo. Wash. L.
Rev. 486, 496-97 & n.59 (1994).
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According to a December 1905 article in the Los Angeles Herald about the
first commercial publication of Wilbur’s little morality tales,

The stories are decidedly original and interesting for old as well as
young. The judge first told the stories to his babies and then at the
request of Mrs. L.M. Vance, matron of the Helpful Boarding hall
for boys, he had the edition printed for holiday display. !

In a handwritten note to Vance (which was included in that “edition print-

ed for holiday display”), Wilbur explained at greater length:

Los Angeles, Cal. October 25 1905
Mrs. L.M. Vance
Los Angeles, Cal.

Dear Mrs. Vance:

With reference to the proposed publication of my “Bear Sto-
ries” in the interest of your “Boarding Home for Boys”; I beg leave
to say that you are welcome to publish the stories and to devote
the entire proceeds to your boys. I wish that my circumstances jus-
tified me in extending more substantial help to your Home for
Boys.

The Bear Stories are the result of the request heard so often by
every parent “Tell me a bear story papa”; and are the stories most

enjoyed by my own children — a girl and three boys.

Wishing you success [ am
Most Sincerely Yours
Curtis D. Wilbur"

By “in the interest of your ‘Boarding Home for Boys™ Wilbur meant that
he would be donating the proceeds from the sale of that “edition printed
for holiday display” — it was a pamphlet of bear stories, really — to Vance’s
worthy cause. o

Two years later, Wilbur was still just as generous. In December 1907,
the Los Angeles Times reported on a new edition of Wilbur’s pamphlet:

""Bear Stories Published, L.A. Herald, Dec. 17, 1905, Part II, at 4.
2 Appendix, page 389 below.

"Bear Stories Published, L.A. Herald, Dec. 17, 1905, Part II, at 4 (“The proceeds from the
sale of the books are to go to the boys’ boarding school.”).
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This is the third edition of Juvenile Court Judge Wilbur’s interest-
ing bear stories for little ones, and it is beautifully illustrated. . . .
When looking for Christmas presents for the little ones do not
omit to include several of these bear story books in your purchase,
for you will not only please the recipients but help a good cause.
Judge Wilbur has donated the book to the Working Boys” Club
[run by Mrs. L.M. Vance] . . . . *

Thereafter, Wilbur continued his good works for children, including
some that involved bears and story—telling.15 He also continued to write
bear stories, and he began placing them. 6

Not surprisingly, this accumulation of public praise and well-received
material inspired a more ambitious collection of bear stories. So, 1907
became — as best I can tell — the last year for Wilbur’s little Bear Stories
pamphlet, and 1908 saw the publication a full-sized, book-length, 57-
story volume, The Bear Family at Home and How the Circus Came to Visit
Them. The big new hardcover book was a sequel to the little old pamphlet.
Bear Stories was about a little bear that was taken from the forest to a cir-
cus; The Bear Family at Home was about his return home, and the arrival of
circus animals in the forest.

Wilbur’s big new book was, it seems, a success. The 1908 edition,
printed by a West Coast publisher (see page 386), was followed by a 1912
edition printed by an East Coast publisher (see page 387), which was in
turn followed by a 1923 edition printed by a major national publisher,
Bobbs-Merrill, that managed to use a paper dust jacket to capitalize on
Wilbur’s appointment as Secretary of the Navy in 1924 (see page 379).

Enough copies of The Bear Family at Home found their way into circula-
tion to make for a healthy supply today in used bookshops and on the in-
ternet. Alas, the same cannot be said for original Bear Stories pamphlet,
which is practically impossible to find. That is why the Green Bag has re-
printed the whole thing here, in an Appendix to this little article.

" Fresh Literature, L.A. Sunday Times, Dec. 15, 1907, Part VI, at 16.

" See, e.g., Crowded Night of Enjoyment, L.A. Times, Mar. 8, 1908, Part II, at 12 (“telling of
bear stories by Judge Curtis D. Wilbur” at fundraising event for the Working Boys’
Home); Judge Tells Bear Story, L.A. Times, June 14, 1908, Part V, at 13; Kind Hearts, L.A.
Times, Feb. 15, 1909, Part V, at 4.

' See, e.g., Curtis D. Wilbur, The Bear Family at Home, St. Nicholas: An Illustrated Magazine
For Young Folks, 453 (Mar. 1908) & 550 (Apr. 1908).
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The cover of the 1908 edition of “The Bear Family at Home,” published by The Neuner
Company of Los Angeles, California.
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R4S DWILBUR

»

The cover of the 1912 edition of “The Bear Family at Home,” published by
Le Roy Phillips of Boston, Massachusetts.
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APPENDIX: BEAR STORIES

From the Cotsen Children’s Library, Department of Rare Books and Special
Collections, Princeton University Library.
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THE LITTLE CUB BEARS
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Bear Stories

JUDGE WILBUR AND HIS OWN BEARS
“Once there was a family of Bears—Papa Bear, Mama Bear. Susie Bear, Johnnic Bear,

Jimmie Bear and a Little Cub Bear.”

391
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Bear Stories

COPYRIGHTED 1905
R T
CURTIS D. WILBUR
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