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From ye Bag

Taft s the Administration of Justice
Robert Post

 

hen william howard taft pub-
lished “Inequalities in the Adminis-
tration of Justice” in the Green Bag

in September 1908, he was the Republican
candidate for President of the United States.
He had been Secretary of War (1904-08),
Governor of the Philippines (1901-03), a Judge
of the federal Sixth Circuit Court of Appeals
(1892-1900), and Solicitor General of the
United States (1890-92). He was to become
President of the United States (1909-13) and
Chief Justice of the United States (1921-30).
All in all, a singular career of dedicated and
accomplished public service.

Taft is mostly famous, however, for his

unsuccessful Presidency. Taft had a tin ear for
politics. It was said of Taft that as President he
constituted “a very large body completely sur-
rounded by politicians.”1 But although Taft
was, as William Allen White trenchantly put
it, “innocent of politics,”2 he was nevertheless
always a capable administrator, and as Presi-
dent he sought to implement important insti-
tutional reforms like the creation of a federal
budget. As Chief Justice, Taft’s managerial ex-
pertise served him in good stead. Today he is
not remembered for his authorship of lucid or
prescient opinions, but for his contributions
to the tools and practices of federal judicial
management.3 Indeed Felix Frankfurter, no

1 The Courts and Mr. Taft on Labor, 

 

American Federationist, March 1921, page 220. See Charles
Willis Thompson, The Two Tafts, 

 

The American Mercury, Volume I, No. 3, March 1924, pp. 315-
319: “[I]n politics Taft was ever all thumbs. … The general dislike of Taft, which seems so queer a
thing when we look back upon it … rested upon the fact that ‘he cannot ope his mouth but out there
Ôies a blunder.’”

2 William Allen White, 

 

Masks in a Pageant 333-334 (MacMillan Co. 1928).
3 See Alpheus Thomas Mason, 

 

William Howard Taft: Chief Justice (Simon & Schuster 1964);
JeÖrey B. Morris, What Heaven Must Be Like: William Howard Taft as Chief Justice, 1921-30, 1983 
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Taft partisan, would later praise Taft as a great
“law reformer” worthy of “a place in history …
next to Oliver Ellsworth, who originally
devised the judicial system.”4

As Chief Justice, Taft was responsible for
vastly expanding the certiorari jurisdiction of
the Supreme Court,5 thus liberating the Court
for the Õrst time to function as the manager of
the nation’s federal law rather than merely as a
court of last resort.6 He was responsible for
devising the Conference of Senior Circuit
Judges,7 the predecessor of today’s Judicial
Council, to give institutional focus and
expression to the ongoing need for federal
judicial reform and oversight. He was respon-
sible for securing the funding and design of
the present Supreme Court building,8 as well
as for countless other reforms and innova-
tions. Indeed, as Brandeis remarked, “It’s as-
tonishing” that Taft “should have been such a
horribly bad President, for he has considerable
executive ability. The fact, probably, is that he
cared about law all the time and nothing
else.”9

“Inequalities in the Administration of Jus-
tice, “ the Taft essay reproduced in this issue of
the Green Bag, is certainly good evidence of

4 Felix Frankfurter, Chief Justices I have Known, in 

 

Felix Frankfurter on the Supreme Court 487-
88 (Belknap Press of Harvard University Press 1970). Frankfurter credited Taft for adapting the
federal judicial system “to the needs of a country that had grown from three million to a hundred
and twenty million.”

5 See Act of February 13, 1925, 43 Stat. 936.
6 “Inequalities in the Administration of Justice” contains an early version of this insight. In the essay

Taft expresses the view that the Supreme Court ought not to be merely an appellate court, but
rather an expositor of “general principles of law for the beneÕt and guidance of the community at
large.” But he proposes liberating the Supreme Court to perform this role through jurisdictional
limitations, either in the amount in controversy or in the subject matter of suits. It is only after the
composition of this Essay that Taft hit upon the idea of the discretionary writ of certiorari as a
means to this end.

7 Act of September 14, 1922, 42 Stat. 837.
8 See Mason, supra note 3, at 133-37.
9 Brandeis to Felix Frankfurter, June 28, 1923, in Melvin I. Urofsky, The Brandeis-Frankfurter

Conversations, 1985 

 

Supreme Court Review 299, 313.

Brandeis’ thesis. One would never suspect that
the essay was written and published in the
midst of a presidential campaign. Politics do
not appear in its pages. Taft is entirely content
to oÖer a dry, professional, insightful analysis
of deÕciencies in the system of American civil
justice. The essay advances themes that Taft
promoted all his life. Taft was convinced that
law was the only plausible alternative to
violence, which is why as President he pushed
(unsuccessfully) to bind the United States to
mutual arbitration treaties with its neighbors,
and why, as a private citizen, he passionately
(and unsuccessfully) argued the cause of the
League of Nations. Taft always believed that
the American judicial system was basically
just, that it could serve as a forum for the
constructive channeling of social discontent,
and that its primary defects were procedural.
He therefore invested enormous energy in
eÖorts to reform the American judicial system
so as to make it more eÓcient and accessible.
Deeply conservative by nature, Taft was in the
paradoxical position of urging progressive
reform of the judiciary so as to pre-empt what
he candidly terms in this essay the growing
progressive “disposition to try experiments.”

book of the Supreme Court Historical Society 80-101 (Supreme Court Historical Society
1983); Robert Post, Judicial Management and Judicial Disinterest: The Achievements and Perils of Chief
Justice William Howard Taft, 1998 Journal of Supreme Court History 49 (1998 # 1).
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The particular reforms advocated by Taft
in this essay also represent life-long commit-
ments. Taft consistently sought to reduce the
expenses of litigation as a means of making
courts more available to the poor. As Chief
Justice he would later strive for ways to
cheapen access to the Supreme Court, writing
to Brandeis that “I am itching to reduce
expenses to the litigants in our Court.”10

Believing that unwarranted delays in the
dispensation of justice imposed signiÕcant
costs, he also sought ways to expedite the ad-
ministration of civil justice; as Chief Justice he
would later seize every opportunity to acceler-
ate the business of the Supreme Court. When
he died, the Christian Science Monitor said of
him: “As for Mr. Taft, no man in America has
done more for the cause of speedy justice. …
Year after year at every suitable opportunity
the Chief Justice pounded home the message
that justice delayed is justice denied … . As
many men strive for riches, Mr. Taft strove for
a clear docket.”11 

In “Inequalities in the Administration of
Justice,” Taft forcefully and sensibly argues
that court oÓcers should not receive their sal-
aries from the fees charged litigants, because
this creates incentives for magnifying court
charges. “The salaries of the court oÓcers
should be Õxed and should be paid out of the
treasury of the county, state, or national gov-
ernment, as the case may be, and fees should
be reduced to as low a Õgure as possible con-
sistent with a reasonable discouragement of
groundless and unnecessary litigation.” Later,
as Chief Justice, Taft was responsible for
reforming the payment of the Reporter of the
Supreme Court so that the income of the
Reporter would not depend upon the number

10 Taft to Louis Brandeis, December 18, 1926, Taft Papers, Library of Congress.
11 Mr. Taft and Mr. Hughes, 

 

The Christian Science Monitor, February 5, 1930, p. 18.

of volumes he published, but rather be a Õxed
salary payable from the national treasury.12 He
would also author the highly signiÕcant opin-
ion of Tumey v. Ohio,13 in which he struck
down as a violation of Due Process the wide-
spread method of enforcing Prohibition regu-
lations through mayoral courts in which
mayoral salaries were supplemented by judi-
cially assessed costs.

It is quite fascinating to witness how
clearly and articulately Taft enumerates in
“Inequalities in the Administration of Jus-
tice” the sources of popular discontent with
federal justice, particularly in the south and
west.14 Federal justice was remote, expensive,
and business-friendly, so that large eastern
corporations insistently sought to remove
employee suits alleging negligence in state
courts. Although Taft advocates neither
changing the reactionary rules of federal com-
mon law, nor circumscribing diversity juris-
diction, to which he was Õercely committed,
he does applaud the legislative reforms of the
Employers’ Liability Act. Taft’s stance in this
matter aptly illustrates the nature of his con-
servatism, which was perceptive, moderately
Ôexible, and blithely oblivious to fundamen-
tal structural inequities. 

Most of all, “Inequalities in the Adminis-
tration of Justice” exempliÕes Taft’s love of
lawyers and of the bar. The essay closes
with an encomium on “the important part
which the members of our profession must
play in making a permanent success of self-
government,” coupled with a plea to the pro-
fession to forsake narrow self-interest by
becoming actively involved in the practice of
law-reform. As Chief Justice, Taft would
maintain this intimate connection to the

12 See Pub. Law. No. 272, July 1, 1922, 42 Stat. 816.
13 273 U.S. 510 (1927).
14 Compare Edward A. Purcell, Jr., 

 

Litigation and Inequality: Federal Diversity Jurisdiction

 

in Industrial America, 1870-1958 (Oxford University Press 1992).
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bar. He would time and again turn to the
bar to mobilize political support for projects
of judicial reform.15 In fact, Elihu Root once
commented to Taft that he was “the Õrst
Chief Justice to fully appreciate the dynam-
ics of the Bar as an organization. If a
national bar spirit can be created it will have
an immense eÖect upon the administration

15 See Post, supra note 3.

of justice.”16 
In this sense, “Inequalities in the Admin-

istration of Justice” well illustrates the com-
plex and contradictory dimensions of Taft’s
career, for it is the composition of a politi-
cian manifestly more at home in the mobili-
zation and concerns of purely professional
reform.

16 Elihu Root to Taft, September 9, 1922, Taft Papers.

N
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Inequalities in the Administration of Justice
Hon. William H. Taft

 

he chief reason why the state de-
votes so much time and eÖort to the
administration of justice is to pro-

mote the cause of peace and tranquillity in the
community. Speaking theoretically and ideally,
of course our aim is to secure equal and exact
justice; but practically the object sought is
peace.

The most recent instance of this was set
forth most succinctly and forcibly in the able
report of Governor Montague as to the
progress in the establishment of a permanent
tribunal at The Hague to settle international
diÓculties. While in theory this is to secure
exact justice between the nations, practically
its purpose is to avoid war.

In a republic like ours, under popular con-
trol, with the dual form of government
between the states and the United States,
politico-legal questions which might tend to
bring on conÔict between parties and factions
among the people were, Õrst, the distribution
of power under the federal Constitution
between the national government and the state
governments; second, the division between the

executive, the legislative, and the judicial
branches of the government; and, third, the
limitations upon governmental action either
through the national government or the state
government, in respect to the rights of individ-
uals. Under our fundamental compact and its
subsequent construction by the judicial
branch there was introduced a new and most
eÖective instrument for the promotion of the
peaceable settlement of these great govern-
mental political controversies. The decisions
in the cases of Marbury v. Madison and Cohen v.
Virginia, which in their personal aspect took on
the phase of a fundamental diÖerence of opin-
ion between two great Virginians, established
the principle in this country, which has never
been departed from, that the ultimate arbiter
in respect to such great political and legal
issues was and is the Supreme Court of the
United States. It is true that this unique fea-
ture did not save us from the greatest civil war
of modern times; but no one at all familiar
with the history of the country can deny that
this function of the Supreme Court of the
United States and a similar one within the

Taft’s article, and the graphic following, originally appeared at 20 Green Bag 441 (1908).

T
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sphere of their jurisdiction of the Supreme
Courts of the states ultimately to decide upon
the limitations of legislative and executive
power have greatly contributed to the peace
and tranquillity of our community. This pecu-
liar power of courts with us has carried their
usefulness for the peaceful settlement of con-
troversies beyond anything attempted in other
countries. Of course, the exercise of this power
must rest on the existence of a written consti-
tution. Without it there would be no guide for
the courts except indeÕnite traditions that
could hardly be made the basis for judicial de-
cision. The power of the courts to declare in-
valid laws of the legislature we know was not
adopted without very bitter opposition; but I
think the controversy was settled now so long
ago that we generally agree that it has much
contributed to the smooth working of our
Constitution and to the supremacy of law and
order in our community, and oÖers great ad-
vantages over the methods of settling a similar
class of questions in other countries.

While we may properly felicitate ourselves
on this widened function of our courts,
enabling us to avoid less peaceable methods of
settling important politico-legal questions,
have we the right to say that our present
administration of justice generally insures
continued popular satisfaction with its results?
I think not. It may be true that down to the
present time it has supplied a means of settling
controversies between individuals and of
bringing to punishment those who oÖend
against the criminal laws suÓcient to prevent
a general disturbance of the peace and to keep
the dissatisÕed from violent manifestation
against the government and our present social
system.

There are, however, abundant evidences
that the prosecution of criminals has not been
certain and thorough to the point of prevent-
ing popular protest. The existence of lynching
in many parts of the country is directly trace-
able to this lack of uniformity and thorough-

ness in the enforcement of our criminal laws.
This is a defect which must be remedied or it
will ultimately destroy the republic.

I shall not delay you this morning, however,
with a discussion as to the reforms which
ought to be adopted in the criminal branch of
our jurisprudence. I have attempted this in an
address on another occasion. I wish to conÕne
myself to the delays and inequalities in the
administration of justice in controversies
between private persons, including, of course,
corporations.

The present is a time when all our institu-
tions are being subjected to close scrutiny with
a view to the determination whether we have
not now tried the institutions upon which
modern society rests to the point of proving
that some of them should be radically
changed. The chief attack is on the institution
of private property and is based upon the ine-
qualities in the distribution of wealth and of
human happiness that are apparent in our
present system. As I have had occasion in
other places to say frequently, I believe that
among human institutions that of private
property, next to personal liberty, has had
most to do with the uplifting and the physical
and moral improvement of the whole human
race, but that it is not inconsistent with the
rights of private property to impose limita-
tions upon its uses for unlawful purposes, and
that this is the remedy for reform rather than
the abolition of the institution itself. But this
scrutiny of our institutions, this increasing
disposition to try experiments, to see whether
there is not some method by which human
happiness may be more equally distributed
than it is, ought to make those of us who really
believe in our institutions as essential to fur-
ther progress anxious to remove real and just
grounds for criticism in our present system.

I venture to think that one evil which has
not attracted the attention of the community
at large, but which is likely to grow in impor-
tance, as the inequality between the poor and
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the rich in our civilization is studied, is in the
delays in the administration of justice between
individuals. As between two wealthy corpora-
tions, or two wealthy individual litigants,
where the subject-matter of the litigation
reaches to tens and hundreds of thousands of
dollars, where each party litigant is able to pay
the expenses of litigation, large fees to counsel,
and to undergo for the time being the loss of
interest on the capital involved, our present
system, while not perfect, is not so far from
proper results as to call for anxiety. The judges
of the country, both state and national, are
good men. Venality in our judges is very rare;
and while the standard of judicial ability may
not always be as high as we should like to see
it, the provisions for review and for free and
impartial hearing are such as generally to give
just Õnal judgments. The inequality that exists
in our present administration of justice, and
that sooner or later is certain to rise and trou-
ble us, and to call for popular condemnation
and reform, is in the unequal burden which
the delays and expenses of litigation under our
impose on the poor litigant. In some commu-
nities, I know, delays in litigation induced
merchants and commercial men to avoid
courts altogether and to settle their controver-
sies, by arbitration, and to this extent the
courts have been relieved; but such boards of
arbitration are only possible as between those
litigants that are members of the same com-
mercial body, and are in a sense associates.
They oÖer no relief to the litigant of little
means who Õnds himself engaged in a contro-
versy with a wealthy opponent, whether indi-
vidual or corporation.

The reform, if it is to come, must be
reached through the improvement in our judi-
cial procedure. In the Õrst place, the codes of
procedure are generally much too elaborate. It
is possible to have a code of procedure simple
and eÖective. This is shown by the present
procedure in the English courts, most of
which is framed by rules of court. The code of

the state of New York is staggering in the
number of its sections. A similar defect exists
in some civil law countries. The elaborate
Spanish code of procedure that we found in
the Philippines when we Õrst went there could
be used by a dilatory defendant to keep the
plaintiÖ stamping in the vestibule of justice
until time had made justice impossible. Every
additional technicality, every additional rule of
procedure adds to the expense of litigation. It
is inevitable that with an elaborate code, the
expense of a suit involving a small sum is in
proportion far greater than that involving a
large sum. Hence it results that cost of justice
to the poor is always greater than it is to the
rich, assuming that the poor are more often
interested in small cases than the rich in large
ones – a fairly reasonable assumption.

I listened with much pleasure to the dis-
cussion yesterday in respect to the proposed
amendment to your procedure in Virginia,
and I was reminded of a discussion of the
same subject by that great lawyer, Mr. James
C. Carter, of New York. He was the leader of
the opposition to the New York code, and had
to meet Mr. David Dudley Field, who was its
chief supporter. Mr. Carter impressed me with
having, in that particular discussion the better
side. He showed that under the Massachu-
setts procedure (which is, I fancy, not unlike
yours in Virginia, to wit, a retention of the
common law forms of action, together with
the division between law and equity, with
modiÕcations to dispense with the old techni-
cal niceties of common law and equity plead-
ing), the decisions on questions of practice
and pleading in Massachusetts were not one-
tenth of those arising under the code of New
York, and his argument was a fairly strong one
in support of the contention which I heard
here yesterday, that it was better to retain the
old system and avoid its evils by amendment
than to attempt a complete reform. However,
it is to be said that a study of the English sys-
tem, consisting of a few general principles laid

Spring 1999.book : Post.fm  Page 317  Tuesday, May 4, 1999  6:40 PM



Hon. William H. Taft

318

 

2

 

 G r e e n  B a g  2 d  3 1 5

down in the practice act, and supplemented by
rules of court to be adopted by the high court
of judicature, has worked with great beneÕt to
the litigant, and has secured much expedition
in the settlement of controversies, and has
practically eliminated the discussion of points
of practice and pleading in the appellate
courts. My impression is that if the judges of
the court of last resort were charged with the
responsibility within general lines deÕned by
the legislature for providing a system in which
the hearings on appeal should be as far as pos-
sible with respect to the merits and not with
respect to procedure, and which should make
for expedition, they are about as well qualiÕed
to do this as any body to whom the matter can
be delegated.

This system of delegating questions of pro-
cedure to courts has a precedent of long stand-
ing in the Supreme Court of the United
States, for under the Federal statutes that
court has to frame the rules of equity to govern
procedure in equity in the Federal courts of
Õrst instance. I may say incidentally that with
deference to that great court, it has not given
particular attention to the simpliÕcation of
equity procedure and to the speeding of litiga-
tion in Federal courts which might well be
brought about by a radical change in the rules
of equity prescribed by it. It may be and prob-
ably is the fact that under the constitutional
provision, Congress could not do away with
the separation of law and equity cases as has
been done in the codes of many of the States. I
regret this because such a change makes for
simplicity and expedition in the settlement of
judicial controversies. It is clear, however, that
the old equity practice could be greatly sim-
pliÕed. It has been done in England, and it
ought to be done in the Federal courts.

One reason for delay in the lower courts is
the disposition of judges to wait an undue
length of time in the writing of their opinions
or judgments. I speak with conÕdence on this
point, for I have been one of the sinners

myself. In English courts the ordinary practice
is for the judge to deliver judgment immedi-
ately upon the close of the argument, and this
is the practice that ought to be enforced as far
as possible in our courts of Õrst instance. It is
almost of as much importance that the court
of Õrst instance should decide promptly as
that it should decide right. If judges had to do
so, they would become much more attentive to
the argument during its presentation and
much more likely on the whole to decide right
when the evidence and arguments are fresh in
their mind. In the Philippines we have
adopted the system of refusing a judge his reg-
ular monthly stipend unless he can Õle a certif-
icate, with his receipt for his salary, in which
he certiÕes on honor that he has disposed of
all the business submitted to him within the
previous sixty days. This has had a marvel-
ously good eÖect in keeping the dockets of the
court clear.

It may be asserted as a general proposition,
to which many legislatures seem to be oblivi-
ous, that everything which tends to prolong or
delay litigation between individuals, or be-
tween individuals and corporations, is a great
advantage for that litigant who has the longer
purse. The man whose all is involved in the
decision of the lawsuit is much prejudiced in a
Õght through the courts, if his opponent is
able, by reason of his means, to prolong the lit-
igation and keep him for years out of what
really belongs to him. The wealthy defendant
can almost always secure a compromise or
yielding of lawful rights because of the necessi-
ties of the poor plaintiÖ. Many people who
give the subject hasty consideration regard the
system of appeals, by which a suit can be
brought in a justice of the peace court and car-
ried through the other courts to the Supreme
Court, as the acme of human wisdom. The
question is asked: “Shall the poor man be
denied the opportunity to have his case re-
examined in the highest tribunal in the land?”
Generally the argument has been successful.
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In truth, there is nothing which is so detri-
mental to the interests of the poor man as the
right which, if given to him, must be given to
the other and wealthier party, of carrying the
litigation to the court of last resort, which gen-
erally means, two, three, and four years of liti-
gation. Could any greater opportunity be put
in the hands of powerful corporations to Õght
oÖ just claims, to defeat, injure or modify the
legal rights of poor litigants, than to hold these
litigants oÖ from what is their just due by a
lawsuit for such a period, with all the legal ex-
penses incident to such a controversy? Every
change of procedure that limits the right of
appeal works for the beneÕt in the end of the
poor litigant and puts him more on an equal-
ity with a wealthy opponent. It is probably
true that the disposition of the litigation in the
end is more likely to be just when three tribu-
nals have passed upon it than when only one
or two have settled it; but the injustice which
meantime has been done by the delay to the
party originally entitled to the judgment gen-
erally exceeds the advantage that he has had in
ultimately winning the case. Generally in
every system of courts there is a court of Õrst
instance, an intermediate court of appeals and
a court of last resort. The court of Õrst
instance and the intermediate appellate court
should be for the purpose of Õnally disposing
in a just and prompt way of all controversies
between litigants. So far as the litigant is con-
cerned, one appeal is all that he should be enti-
tled to. The community at large is not in-
terested in his having more than one. The
function of the court of last resort should not
primarily be for the purpose of securing a sec-
ond review or appeal to the particular litigants
whose case is carried to that court. It is true
that the court can only act in concrete cases
between particular litigants, and so inciden-
tally it does furnish another review to the
litigants, in that case; but the real reason for
granting the review should be to enable the
Supreme Court to lay down general principles

of law for the beneÕt and guidance of the
community at large. Therefore, the appellate
jurisdiction of the court of last resort should
be limited to those cases which are typical and
which give to it in its judgment an opportu-
nity to cover the whole Õeld of the law. This
may be done by limiting the cases within its
cognizance to those involving a large sum of
money, or to the construction of the Constitu-
tion of the United States, or the States, or
their statutes. The great body of the litigation
which it is important to dispose of, to end the
particular controversies, should be conÕned to
the courts of Õrst instance and the intermedi-
ate appellate courts. It is better that the cases
be all decided promptly, even if a few are
wrongly decided.

In our supreme courts the business is
disposed of with perhaps as great promptness
as is consistent with the purpose of their juris-
diction. The criticism that courts of last resort
are too much given to technicality has, I
believe, some merit in it. Codes might be
drawn, however, giving the courts of review
more discretion in this matter than they now
have by requiring the party complaining of an
error in the trial court to show aÓrmatively
that the result would have been diÖerent if the
error had not been committed. The diÖerence
in importance between an error in the hurly-
burly of the actual trial and in the calm of a
court of review under the urgent argument of
counsel for plaintiÖ in error and the micro-
scopic vision of an analytical but technical
mind on the supreme bench is very great.

The complaints that the courts are made
for the rich and not for the poor have no foun-
dation in fact in the attitude of the courts
upon the merits of any controversy which may
come before them, for the judges of this coun-
try are as free from prejudice in this respect as
it is possible to be. But the inevitable eÖect of
the delays incident to the machinery now
required in the settlement of controversies in
judicial tribunals is to oppress and put at a
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disadvantage the poor litigant and give great
advantage to his wealthy opponent. I do not
mean to say that it is possible, humanly speak-
ing, to put them on an exact equality in regard
to litigation; but it is certainly possible to
reduce greatly the disadvantage under which
the man of little means labors in vindicating or
defending his rights in court under the exist-
ing system, and courts and legislatures could
devote themselves to no higher purpose than
the elimination from the present system of
those of its provisions which tend to prolong
the time in which judicial controversies are
disposed of. The shortening of the time will
reduce the expense because, Õrst, the fees of
the lawyers must be less if the time taken is
not so great; second, the incidental court fees
and costs would be less.

Again, I believe that a great reform might
be eÖected, certainly in the federal courts, and
I think too in the state courts, by a mandatory
reduction of the court costs and fees. In the in-
terest of public economy we have generally
adopted a fee system by which the oÓcers of
the courts are paid. Human nature has oper-
ated as it might have been expected to operate,
and the court oÓcers, the clerk and the mar-
shal, have not failed, especially in the federal
courts, to make the litigation as expensive as
possible, with a view to making certain the
earning of a suÓcient amount to pay their sal-
aries. The compensation of the oÓcers of the
court and the fees charged ought to be entirely
separate considerations. The losses which the
government may have to suÖer through the
lack of energy in the collection of costs and
fees should be remedied in some other way.
The salaries of the court oÓcers should be
Õxed and should be paid out of the treasury of
the county, state, or national government, as
the case may be, and fees should be reduced to
as low a Õgure as possible consistent with a
reasonable discouragement of groundless and
unnecessary litigation. I believe it is suÓc-
iently in the interest of the public at large to

promote equality between litigants, to take
upon the government much more than has
already been done the burden of private litiga-
tion. What I have said has peculiar application
to the federal courts. The feeling with respect
to their jurisdiction has been that limited as it
is now to cases involving not less than $2000,
the litigation must of course be between men
better able to undergo its expense than in
causes involving a less amount, and therefore
that high fees and costs are not so objection-
able in those courts as in the state courts. I
think this has been a very unfortunate view
and has been one of the several grounds for
creating the prejudice that has undoubtedly
existed in popular estimation against the fed-
eral courts as rich men’s courts. In those courts
suits for damages for personal injury, of which
many are there by removal of defendant, are
generally brought by poor persons. Then the
expense of litigation in patent cases is almost
prohibitive for a poor inventor. It forces him
into contracts that largely deprive him of the
beneÕt of his invention. In respect to patent
cases much might be done by the supreme
courts reforming the equity procedure and the
bill of costs.

I think another step in the direction of the
dispatch of litigation would be the require-
ment of higher qualiÕcations for those judges
who sit to hear the cases, involving a small
pecuniary amount. The system by which the
justices of the peace who have to do with
smaller cases are nonprofessional men and not
apt in the disposition of business is hardly a
wise feature of the present system. The poor
should have the beneÕt of as acute and able
judges as the rich, and the money saved in the
smaller salaries of the judges of the inferior
courts is not an economy in the interest of the
public. Under able, educated, and well-paid
judges who understand the purpose of the law
in creating them, I am quite sure that the peo-
ple’s courts as they are called could be made
much more eÖective than they are for the Õnal
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settlement of controversies.
Another method by which the irritation at

the inequalities in our administration of jus-
tice may be reduced is by the introduction of a
system for the settling of damage suits brought
by employees against public service corpora-
tions through oÓcial arbitration and without
resort to jury trials. Such a system is working
in England, as I am informed. Under the stat-
ute limitations are imposed upon the recovery
of the employee or his representatives propor-
tioned to his earning capacity. The hearing is
prompt and the payment of the award equally
prompt, and in this way a large mass of litiga-
tion that now blocks our courts would be
taken out of our judicial tribunals and be set-
tled with dispatch. Of course it would not be
proper or possible to prevent the plaintiÖ liti-
gant from resorting to a jury trial if he chooses,
but I believe that the result would be very
largely to reduce the character of such litiga-
tion. The truth is that these suits for damages
for injuries to employees and passengers and
to trespassers and licensees have grown to be
such a very large part of the litigation in each
court, both in courts of Õrst instance and in
courts of appeal, and involve so much time be-
cause of the necessity for a jury trial, that they
may be properly treated as a class and special
statutory provision for their settlement by
arbitration or otherwise be made. These are
the cases which create most irritation against
the courts among the poor. This is peculiarly
true in such cases in the federal courts.

No one can have sat upon the Federal
Bench as I did for eight or nine years and not
realize how defective the administration of
justice in these cases must have seemed to the
defeated plaintiÖ, whether he was the legless
or armless employee himself or his personal
representative. A non-resident railway corpo-
ration had removed the case which had been
brought in the local court of the county in
which the injured employee lived to the federal
court, held, it may be, at a town forty or one

hundred miles away. To this place at great
expense the plaintiÖ was obliged to carry his
witnesses. The case came on for trial, the
evidence was produced, and under the strict
federal rule as to contributory negligence or as
to non-liability for the negligence of fellow-
servants, the judge was obliged to direct the
jury to return a verdict for the defendant.
Then the plaintiÖ‘s lawyer had to explain to
him that if he had been able to remain in the
state court a diÖerent rule of liability of the
company would have obtained and he would
have recovered a verdict. How could a litigant
thus defeated, after incurring the heavy ex-
penses incident to litigation in the federal
court, with nothing to show for it, have any
other feeling than that the federal courts were
instruments of injustice and not justice, and
that they were organized to defend corpora-
tions and not to help the poor to their rights. I
am glad to be able to say that under the Inter-
state Commerce Employers’ Liability Act
much of this occasion for bitterness against
the federal courts and their administration of
justice will be removed, and I believe it would
greatly add to the popular conÕdence in the
federal courts if a federal statute were enacted
by which under proper limitations oÓcial
arbitration could be provided for settling the
awards to employees so desiring in such cases
as arise in the carrying on of interstate com-
merce. We cannot of course dispense with the
jury system. It is that which makes the people
a part of the administration of justice and pre-
vents the possibility of government oppres-
sion; but every means by which in civil cases
litigants may be induced voluntarily to avoid
the expense, delay, and burden of jury trials
ought to be encouraged, because in this way
the general administration of justice can be
greatly facilitated and the expense incident to
delay in litigation can be greatly reduced.

I listened with professional pride yesterday,
as every lawyer must have done, to the deserved
encomiums which Senator Lindsay paid to the
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members of our profession and their willing
sacriÕces in every crisis in our country’s history.
Certainly no one has a profounder admiration
than I have for the important part which the
members of our profession must play in mak-
ing a permanent success of self-government. I
venture to suggest, however, that in respect to
these details of our profession, these technical-
ities out of which can grow real abuses, there is
sometimes a disposition on the part of the
members of our profession to treat litigants as
made for the courts and the lawyers, and not
the courts and lawyers as made for litigants. As
it is lawyers who in judicial committees of the
legislature draft the codes of procedure, there is
not as strong an impelling force as there ought
to be to make the Õnal disposition of cases as
short as possible.

There is a story among the traditions of our
Ohio bar that a Mr. Nash, who had written a
book generally used to aid practitioners in
Ohio before the adoption of the code of proce-
dure in 1851, was very indignant at the enact-
ment of that new measure, and he severely
condemned it. He said that the code was a

barbarous arrangement under which a suit
could be brought against one man, judgment
taken against another, and an execution issued
upon that judgment against any good man in
the state of Ohio. Now our profession is natu-
rally conservative. It is our natural disposition
to have things done in an orderly way and to
believe that the way in which things have been
done should not be departed from until we
clearly see an opportunity for improvement. I
do not object to this spirit. Especially in this
country, I think there will be progressive
movements suÓcient to prevent such conser-
vatism from being a real obstruction to our
general progress. I venture to think, however,
that in the matter of procedure and in the
adoption of special methods and systems for
the settling of classes of controversies we
ought to be careful that this professional
conservatism does not keep us, with the power
that we necessarily exercise in respect to tech-
nical legal legislation, from adopting the
reforms which are in the interest of equalizing
the administration of justice as far as possible
between the rich and the poor. B
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